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Foreword

Confidential — Spoken, written in confidence: entrusted with secrets
—O.E.D.

Patient confidentiality isone of thekey featuresof all medical practice. Where child protectionis
concerned theissues surrounding confidentiaity seem to be more complicated thanin other areas. In
redlity it should not be moredifficult if werecognisethat the needsof thechild are paramount. There
hasbeen new legidation andlegal precedent over the past few yearswhich hasleft paediatricians, and
indeed other professionals, confused. Thisdocument isan attempt to bring someclarity tothearea
and isbased onwidediscussionswith relevant bodiesand isasup to date, to February 2004, asit can
be. Itisimportant for usto understand the professiona and legal framework inwhichwe practise.
Thereisaneedfor clarity about therightsand rolesof children, parents, professionalsand agencies.

That thereis confusion is manifestly evident when Serious Case Reviews (Part 8 Reviews) are
congdered. Inmany casesthefundamental problemsseemto bearoundinformation sharingandthis
iscaused by alack of clarity and understanding about confidentidlity.

Thelegal situationisnot the samethroughout the UK. Scotlandin particular hasadifferent legal
system. Where appropriatethesevariationsare highlighted.

We hopethat thisshort report which bringstogether the best current advicewill give paediatricians
the confidenceto do what isnecessary to protect children.

Wemust remember that if in doubt, the child’sneeds comefirst.

Professor Alan Craft
RCPCH President

6th February 2004
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Executive Summary

1.  Thedoctor’sprimary duty isto actinthe child’sbest interest. If thereis conflict between
doctor and parentsor parentsand child, then the child’ s needs are paramount.

2.  Wheretherearereasonable groundsto believeachildisat risk of significant harmthefacts
should bereported to socid services(England & Wales).

3. InScotland thekey test for reporting to the Reporter to the Children’s Panel isaperceived
need for compul sory measuresof supervision.

4.  PCTs, NHSTrusts, health authorities and their employees have astatutory duty to assist
Socia Servicedepartments making enquiriesunder the ChildrenAct.

5. Conducting theseenquiriesrequiresaccessto relevant information about the child and possi-
bly other family members. Consent to disclosure should normally be sought from acompetent
child and carer, unless doing so would placethe child or asibling at greater risk or hinder
enquiriesby provoking interferencewith verbal evidence.

6.  Youshould discloseinformation about anon-competent child if you can justify doing so as
essential totheir medical interest.

7. Youshould dwaysdiscloseinformation without consent wherefailureto do so may placea
child at risk of death or seriousharm or wheretheinformation would help prevent, detect or
prosecute aseriouscrime.

8.  Whereyou areuncertain whether 7 above applies but an apparently competent child or a
parent refuses permission for disclosure, we have no doubt that whereachildisin danger the
doctor isobligedto act. Thisisdsothecasewherethe child' srefusal resultsfrom duressor fear.

9.  Whendecidinghow muchinformation to disclose, thekey isto ask yourself how providing the
informationwould assst further inquiriesandfalling to provideit would hinder investigations.

10. Youshould document thoroughly al decisionsand the reasoning behind them, explicitly sepa
rating factsfrom speculation.

11. Familiariseyoursalf with Sections17, 27, and 47 of the ChildrenAct (or 93, 53, and 22 of the
Children(Scotland) Act or articles 17,18, and 66 of the Children (Northern Ireland) Order
1995.)
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12.

13.

14.

15.

16.

17.

18.

19.

20.

A childinneed whoisnot receiving servicesmay beat risk of sgnificant harm (E& W) (Section
17)

Psychiatristsprimarily responsiblefor adultsshould dways consider whether aparent or other
adult’ smentd illnesssignificantly adversdy affectsachild’ shedth or devel opment. Wherethey
have reasonable groundsfor concluding thisisthe casetheir obligationstoinform socia ser-
vicesdepartmentsare asdetailed above.

Doctorsproviding sexud health servicesmust baance child protectionissuesagaingt theyoung
person’sright of confidentiaity and need for asexua hedlth service. Young peoplemay not use
asarvicethey perceiveasnot confidential and they may not disclose abuse or exploitation.

The GUM guidelinesrecommend using arisk assessment proformato identify abuseand en-
surethereisfollow-up whenimmediate disclosureisnot made.

Children’sneed for protection doesnot diminish theimportance of gaining their agreement to
sharing information when practicable and time should bealowed to do sowheretheriskisnot
immediate.

Abuse should always be considered in those under 16 who are sexually active but anyone
under 18 may be subject to protection proceduresif they are being exploited. Very careful
consderation must be givento those under 13 who are sexually active. Sharing information
without parental consent may be necessary - particularly astheyoung peopleusudly saf-refer
to sexual health services.

Young persons refusal for photodocumentation should be respected

Whenever possibleinformed consent should be obtained to include patientsin aresearch
project and wherethisisimpracti cableimpracti cable, application should be madeto the Patient
InformationAdvisory Group.

Courtswill takeinto account theviewsof aREC but will not necessarily concur. Having data

anonymisedindependently may hel p but the GM C advisethat consent isa so needed to supply
notesto theanonymiser.

10
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1.7

Introduction

Amongst themany concernsof doctorsdealing with child protectionisthetension between
theneed to shareinformation and therulesgoverning confidentidity.

Several factors contribute to these concerns. Doctors may be uncertain wheretheir legal
dutiesliewhentheinterestsof the child and parentsdo not coincide. They may beuncertainto
what extent confidentiality may be sacrificed inthe publicinterest. Some doctorshave been
targeted by dissatisfied patients and by pressure groups, who use allegations of breach of
confidentiality asan entréeto the NHS complaints procedure or to the performance proce-
duresof the General Medical Council.

Some paediatricians have expressed their specia anxiety about third party information con-
tained within medical notes shared with social service departments. Thelatter may bere-
guested by the young person when he or she achieves majority or, in Scotland, when heor
shehasagenerd understanding of their right to haveaccesstoinformation (whichispresumed
fromage12).

Obtaining information about parentswhich may berelevant to protecting achild can bemore
difficult and contentiousthan sharing information about achild assessed asin need.

Thereareparticular difficultieswhenthethergpeutic dlianceischalenged, for examplewhen
dealing withtheinitia investigation of suspected fabricated or induced iliness(Fl1). Doctors
maly consider they need to obtaininformation held by otherstoaid inthedifferential diagnosis
but are uncertain whether - at such apreliminary stage- they arejustified ininvoking formal
child protection procedures.

Doctorsproviding contraception and genitourinary medicine services seemany sexually ac-
tiveyoung peoplewho appear nottobe*at risk’ other than from pregnancy or sexually trans-
mitted infections. Proposed new legidation (in England and Wales) may produce specific
problemsfor doctorsinvolvedin providing sexual health services. At thetime of writing it
seemsthat when the sexual offencesbill becomeslaw, it may bethat any sexual activity be-
tween an adult aged over 18 with achild under 13 will be an offence carrying amaximum
sentence of 14 yearsimprisonment upon conviction. We scarcely need to spell out the poten-
tial conflictsbetween theyoung peopl € sexpectations, thedoctor’sduty of confidentiaity and
thedemandsof thecriminal law.

Asaresult of theseand many other concernsexpressed by practitionersworking with abused
children, the Royal College of Paediatrics& Child Health set up amultidisciplinary working

11



Responsibilities of Doctors in Child Protection Cases with regard to Confidentiality - February 2004

group withthefollowing termsof reference:
. To examinestatutory instruments, guidance and other advicewith regard to patient
confidentidity
. To anayse how these should beinterpreted with regard to child protection
. To produce aposition statement on confidentiality issueswhen they deal witha
child protection problem
Thisdocument should be seen asaframework for devel oping policieslocally.

12
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2: Good practice: moral and ethical responsibilities

2.1 All published guidance onthemoral responsibilities of doctorsreaffirmstheir fundamental
duty to act in their patients' best interests. The scope of adoctor’sduty iswider than the
simple consideration of whether or not agiveninterventionisclinically morebeneficia than
harmful. Itdsoincludes:

. preserving life, restoring heath and preventingiliness

. listening to children and respecting their autonomy

. respecting humanrightsand dignity

. performing thesedutiesjustly, fairly and to an acceptable standard

2.2 Adultsareregarded ashaving the capacity to decidewhat congtitutestheir best interestsand
therightsof children, inthisrespect, are becomingincreasingly recognised. Parentsnormally
havethemora andlegd obligationsto makedecisonsfor their child, but therightsassociated
with thisare coterminouswith the child’ sbest interests. Whereit isclear that the parent isnot
or isnot proposing to act inthe child’ sbest intereststhe courtswill intervene.

2.3 Somedoctorsfind they have conflictsof interest: paediatriciansknow that their primeduty is
tothechild. General practitioners may have both child and parentsastheir patients; adult
psychiatristsowe aduty primarily to the parent, even though children may be affected ad-
versely by their carer’smenta health problems.

2.4 Thedoctor-parent-child relationship ispivotal and must befounded on mutual trust and re-
spect, aswell asacommon aim to benefit thechild. Wherethechild presentswith symptoms
or signssuggesting he or she has been subject to abuseit may benolonger possibletoregard
parent and child asasingleunit - “thepatient.”* Inarecent case where parentsalleged that the
doctorsowed them aduty not to entertain adiagnosis of non-accidental injury, or factitious
andinduced injury, the Court of Appedl rejected theclaim, saying that theinterest of thechild
and the parent were ' polesapart.” Where such conflict exists, we consider themoral duty of
the doctor isto act in the best interests of the child as he or she reasonably assesses and
percelivesthem.

2.5 When applying the above principlesof fairness, justice and respect for autonomy doctors
must be prepared to providereasoned justification for their opinionsand actionsto thosewho
havearight to suchinformation. Themord justificationfor acting contrary to parents wishes
isthat it isnecessary to prevent harmto the child. In turn, thisdemandsthat the doctor has

1 But see the GMC guidance Confidentiality: Protecting and Providing Information p2-3: ‘Glossary: This
defines the terms used within this document....Patients. Competent patients and parents of, or those with
parental responsibility for, children who lack maturity to make decisionsfor themselves...’

13
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2.6

2.7

2.8

2.9

separated likely factsfrom speculation in making hisor her judgement and hasthe duty of
explaining to parentsthe reasonsfor any suspicion and the proposed action, provided that
doing so doesnot increasetherisk of harmtoachild.

Werecognisethat such situationsare uncomfortable, stressful and, at times, dangerousto al
concerned. Nonethel essthis must not compromise the duty to take action where needed. It
may be easier to avoid confrontation but it may not befair or just.

When this happens, the doctor has aduty to share information with those agencieswith a
statutory duty to investigate possible child abuse. Seeking parental consent to shareinforma-
tionisgenerally arequirement of good practice. Where practicd, parentsshould beinvolvedin
this process and their agreement sought? unlessthere are overwhelming reasonsto the con-
trary, for examplethat it would increasetherisk of the child (or asibling, the practitioner or
other professionals) coming to harm; or that the child’sverbd evidencemay beinterfered with
by the parent. Fairnessrequiresthat parentsare theninformed of the doctor’sintention, but if
you decidethat you may bein personal danger, or aparent may besuicidal or thechildor a
sibling at risk of harm or their verbal evidenceinterfered with, it isreasonableto delay until the
child has been protected.

A mgjor difficulty isthat the doctor may have incompl eteinformation so that gauging therisk
may beimpossibleuntil information hasbeen shared. Thekey isto bepreparedto providea
reasoned justification for the action, whether you initiateit or are asked to do so by another.
Doctors might sensibly ask themselveswhether the child would belikely to consent if old
enoughtodecide. The Department of Health Best Practice Guidance (May 2003) What to do
if you'reworried achildisbeingabused putsitintheseterms (Appendix 3):

“ A decision whether to disclose information may be particularly diffi-
cultif you think it may damage the trust between you and your patient
or client. Wherever possibleyou should explain the problem, seek agree-
ment and explain the reasons if you decide to act against a parent or
child’swishes.”

We should al beconsciousof our level of competence. A sensible safeguard, before dispens-
ing with parental consent isto seek advice and afurther opinion from amore experienced
colleagueand, if appropriate, your Caldicott Guardian.

2 A form of words might be: “1’m worried about your child and | think | need to refer him to social services- | hope
you agree with that.”

14
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/ KEY MESSAGE \

The doctor’s primary duty is to act in the child’s best interest. This includes
the protection of weak and vulnerable subjects who are unable to protect
themselves. If there is conflict between doctor and parents or parents and
child, then the child’s needs are paramount.

- J

15
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3. The regulatory framework

3.1

3.2

3.3

3.4

3.5

3.6

Doctorsregistered with the General Medical Council have certain dutiesand responsibilities
detailed in four booklets produced by that organisation:

. Good Medical Practice May 2001

. Confidentiality: Protecting and Providing I nformation September 2000

. Seeking Patients' Consent: The Ethical Considerations November 1998

. Research: Theroleand responsibilities of doctors

Thefirst of theseincludesthe standardsthe GM C expectsdoctorsto follow. They include
dutiesto:

. respect patients dignity and privacy

. listento patientsand respect their views

. respect therightsof patientsto befully involvedin decisionsabout their care

. respect and protect confidentia information.

The principlesexpounded inrespect of confidentidity are:
. seek patients' consent to disclosureof information wherever possible, whether or
not you judgethat patientscan beidentified from thedisclosure
. anonymisedatawhere unidentifiabledatawill servethepurpose
. keep disclosuresto the minimum necessary.

Overdl doctorsaretold they must alwaysbe prepared to justify their decisionsin accordance
with GMC guidance. The Confidentiality booklet detailsexceptions, includingimplied con-
sent to share material within ahealth careteam, disclosurefor education, research and epide-
miology, publicinterest exceptionsand situationsin which doctorshave dual responghilities.

Atfirg 9ght, GMC guidanceon confidentidity may seem ambiguousbecauseof itsglossary defini-
tionof ‘ Patients asincluding parents, thereby ignoring theSituationthat may pertaininchild protec-
tion cases of aconflict of interest between achild patient and hisor her parent(s). However,
paragraph 38 permitsdoctorsto discl oseinformeation about anon-competent childwho hasrefused
permisson - namely that youmay dosoif itisessentid intheir medicd interests, youhavetoldthe
patient in advanceand you have cond dered the carer’ sviewsand documented your actionsthor-
oughly. For example, thiswould apply to such mattersascontraceptiveadvice.

Paragraph 39 ded sspecifically with child protection. It states:

“1f you believe a patient to be a victim of neglect or physical, sexual or
emotional abuse and that the patient cannot give or withhold consent

16
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to disclosure, you should giveinformation promptly to an appropriate
responsible person or statutory agency, where you believe that the
disclosureisin the patient’s best interests. You should usually inform
the patient that you intend to disclose the information before doing
so. Such circumstances may arise in relation to children, where con-
cernsabout possi ble abuse need to be shared with other agenciessuch
as social services. Where appropriate you should inform those with
parental responsibility about the disclosure. If for any reason you be-
lieve the disclosure of information is not in the best interests of an
abused or neglected patient, you must still be prepared to justify your
decision.”

3.7 Itisapparent that the GM C offersadvicefor the (unusua) situationinwhich achild refuses
permission for disclosure but issilent about how to act when aparent refuses. Doctorsmay
be protected by paragraph 36, which deal swith disclosurewithout consent wherefailureto
do so may exposethe patient to risk of death or seriousharm, or paragraph 37 which allows
disclosureto assist in the prevention, detection or prosecution of aseriouscrime. It appears
that doctorswould beleft tojustify their decision by demongtrating that the* significant risk of
harm’ asdefined in Working Together isequiva ent tothe GM C's* death or serious harm.

3.8 Guidancefromthe Scottish Executivefor health professionals (1999) statesthat: ‘whena
concernreatingtothewefareof achildisraised, whether thisisaclear alegation of physica
or sexua abuseor amoregenera concern about the possibility of neglect or emotional abuse,
professond smust shareinformation with other agenciesinvolved with thechild (police, socid
work and education) before deciding what further actionto take).

3.9 Issuesof consent are also relevant. In Seeking patients' consent: the ethical consider-
ations, the GM C remindsdoctorsof their duty to assesschildren’scapacity to decidewhether
to consent to or refuseinvestigations. You should bear in mind that at age 16 ayoung person
can betreated as an adult and can be presumed to have such capacity. Under 16 they may
have capacity depending ontheir ability to understand (Fraser or Gillick competence).

3.10 In Scotland, theAgeof Lega Capacity (Scotland) Act 1991 statesthat achild under 16 may

consent (or refuse) hisor her medical treatment if, in the opinion of themedica practitioner, he
or sheiscapable of understanding the nature and consequences of thetreatment.

17
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-

KEY MESSAGES \

You should disclose confidential information about a non-competent child
if you can justify doing so as being essential to their medical interest

You should disclose information, without consent, where failure to do so
may expose the patient to risk of death or serious harm

You should disclose information to help prevent, detect or prosecute a
serious crime

You must tell the patient in advance, consider the carer’s views and
document your reasons unless doing so places the child at risk or would
interfere with their verbal evidence

Although GMC guidance may appear ambiguous about permissible action
when a competent child or a parent refuses permission for disclosure, we
are in no doubt that where a child is in danger the doctor is obliged to act.
Doctors should seek justification on the basis of the legal framework relating
to child protection (see next chapter)

Thorough documentation, separating facts from speculation, and explaining
your decisions is essential

J

18
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4. The statutory framework

4.1 Inbaancingone sduty of confidentiality withthat of sharinginformationto protect achild,
doctorsneed to beaware of thelegal framework.

4.2 TheChildrenAct 1989 appliesto England and Waleswhereasthe Children (Scotland) Act
1995 appliesto Scotland. Thetwo actscontain major differencesinthe approachto child
protection. Guidancein Scotland isissued by the Scottish Executive. Department of Hedlth
(and now DfES) guidance doesnot apply to Scotland, though may be helpful.

4.3 TheChildrenAct 1989 placestheresponsbility for taking actiontoinvestigate or enquireinto
child protection and the safeguarding and promoting thewelfare of childreninneed withthe
loca authority providing socid services. Theauthority, throughitssocid servicesdepartment,
hasthe power to call on other agencies, including health caretruststo provide assistance.
Thosetrustshaveaduty to assist.

4.4 Doctorsemployed by those Trustshavetwo mgjor roles: firstly, if they recognisethe possibil-
ity that achild might need protecting or be‘InNeed' they must raisetheir concernsby inform-
ing thelead agency - socid services. Thesecond roleisto maketheir skillsavailableduring
the subsequent stages of the process. Thismay be primarily reactive, responding to requests
or may bepart of acontinuing therapeutic relationship with the child.

4.5 Weadvisethat all doctorswho might becomeinvolved in dealing with child protectionin
England & Wales, evenif they are neither anamed or designated doctor, should become
familiar withthree primary provisions- Sections47, 27 and 17 of the Children Act. I n Scot-
land therelevant sectionsare 53, 22 and 93.

4.6 Section47 of the 1989 Act requires socia service departmentsto enquire, or causeenquiries
to be made, under certain circumstances - including wherethelocal authority has.

“ reasonable cause to suspect that a child...is suffering or likely to
suffer significant harm” (s47(1)(b)

4.7 Somedoctorshaveexpressed their concernto usabout what degree of harm might justify the
term‘significant,’ especially inview of the GM C' s preferred adjective‘ serious.” We advise
quoting the Oxford English and Chambersdictionaries, which define sgnificant as. notewor-
thy, having or conveying meaning, full of meaning, worthy of consideration, indicative.

19
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4.8

4.9

4.10

411

412

However, itisimportant for al partiesto consider the possibility that any form of harm, includ-
ing emotiona harm, may besgnificantinany serioudy abusiverdationshipwithachild. Thisis
irrespective of whether the child isat thetime suffering or seemslikely to suffer significant
physica injury intheimmediatefuture (given that an abusiverdationship may suddenly ‘ spin
out of control’)

Once suspicion has been raised - often by adoctor - thelocal authority’senquiriesmust be
aufficiently thorough

“ to enable themto decide whether they should take any action to safe-
guard or promote the child’'swelfare” s47(1)

In Scotland, section 53 of the Children (Scotland) Act 1995 states that where the local
authority hasinformation suggesting that compul sory measures of supervision may be neces-
say,ithas
. aduty toinvestigate
. aduty torefer theinformation to the Reporter to the Children’sPandl, if it appears
that such measures may be necessary.

Thissection aso statesthat any person who thinksthat compul sory measures of supervision
maly be necessary may giveinformation to the Reporter to the Children’sPand. It isnot neces-
sary toidentify significant harmin order to start child protection procedures.

In England & Wales, Section 17 appearsin part 111 of the Children Act 1989; it requires socia
service departmentsto safeguard and promotethewefare of childreninneed. Suchachildis
defined asone
. whoisunlikely to, or havethe opportunity to achieve or maintain areasonable
standard of health or development or,
. whose hedlth or development islikely to be significantly impaired or further im-
paired without servicesor,
. whoisdisabled.

I'n Scotland, section 93 of the Children (Scotland) Act 1995 defineschild in need and the
definitioniswider thanin England & Wales:
. gheisunlikely to achieveor maintain areasonable standard of health or develop-
ment unless servicesare provided
. hig’her health or development islikely to be significantly impaired or further im-
paired, unlessservicesareprovided

20
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. gheisdisabled

. gheisaffected adversdly by thedisability of another family member
Section 22 places aduty on the local authority to safeguard and promote the welfare of
childreninneed.

4.13 Webedlieveitisvita for doctorsto be awarethat thisconcept of need isfar wider than that
underlying non-accidental injury. For example, somehavelooked at Sections17 and 47 as
somehow independent of each other, designed for quitedifferent child populations. Inhis
enquiry intothe case of VictoriaClimbié, Lord Laming criticised thisapproach as* danger-
ous.” For doctors, concerned withissuesof confidentiality, Lord Laming'sstatementsare of
fundamental importance. We believe they could be of great assistancein helping doctors
decide upon the reasonabl eness of their proposed actions so quote pertinent ones bel ow.

4.14 Inessence, achild who, without services, isunlikely to achieve areasonabl e standard of
hedlth or devel opment or whose hedlth or development islikely tobesignificantly impairedis
suffering or likely to suffer significant harmif the servicesare not provided. A child who
is, orislikely to suffer sgnificant harmisclearly achildin need.

4.15 Whendeciding upon sharing information, it isimportant to ask yoursalf whether such disclo-
sureisaproportionate response to the need to protect the welfare of achild to whom the
confidentid information relates. Proportiondity isakey concept inhumanrightslaw. Also, the
obligation to co-operatewith socia servicesdoesnot imply that you may makean unjustified
breach of confidence.

4.16 We have been informed that a particular area of contention faced by some community
paediatriciansiswhenthey believeachildisbeing denied certain educationa or therapeutic
serviceshbecause of aparent’sstated belief that they would be harmful, or at least not hel pful.
When deciding onwhether they can justify their proposed course of action, especidly if they
havefelt it necessary to dispense with parental consent to share information, they may be
assisted by thetermsof Section 17 (or sections 22 and 93 in Scotland).

4.17 Onedifficult areaisthat of fabricated and inducedillness (FIl). The Dept. of Health docu-
ment, Safeguarding Children in Whom IlInessis Fabricated or Induced lists symp-
tomsor signsprovoking child welfare concerns, including:

“thechild'snormal daily lifeactivitiesare being curtailed beyond that

which might be expected for any medical disorder from which the
child is known to suffer.”

21
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It adds- in bold type:

“Consultation with peersor colleaguesin other agencies may be an
important part of the process of making sense of theunderlying rea-
son for these signs and symptoms...”

4.18 Itdoesnot deal with how such consultation might take place within theframework governing
confidentidity but doctorsmight find the document useful if called upontojustify their behaviour.

4.19 Weconsder sharing information and skillsbetween the different agenciesinvolved with fami-
liesisessentid if interventionisto beeffective. Parliament required socia servicesdepartments
(SSDs) to act asthelead agency but did not expect them to carry out their functionswithout
theinformation necessary to inform judgementsor the expertise, powersand resources neces-
sary to provide appropriate services.

4.20 WhereaSSD isenquiring under section47, itistheduty of other agenciesto

“ assist themwith those enquiries (in particular by providing relevant
information and advice) if called upon by the authority to do so”

4.21 Wenotethat the assistance required may not belimited just to information and adviceand
subsection (10) providesthat persons are not obliged to assist “where doing so would be
unreasonablein al thecircumstancesof thecase’.

4.22 Section 27(1) provides:

“where it appears to a local authority that any authority or person
mentioned in subsection (3) could, by taking any specified action, help
in the exercise of any of their functions under this Part, they may re-
quest the help from that authority or person, specifying the action in
question.”

4.23 Section 27 (2) adds:
“ An authority whose help is so requested shall comply with the request
if it is compatible with their own statutory or other duties and obliga-

tion and does not unduly prejudice the discharge of any of their func-
tions.”

22
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Section 21 of the Children(Scotland) Act makessimilar provisions.

4.24 Theterm‘thisPart’ in27(1) isPart 111 of the Children Act and includeschildrenin need, duties
related to looked after children, secureaccommodation, day care and childminding and after-
care. Alsoincluded issubordinatelegidation relating to placing childreninfamiliesor resden-
tial homesand reviewing children’scases.

4.25 The'personsand authorities’ areany health authority, any specia health authority, any NHS
Trust and any Primary Care Trust. In other words, this sectionimposesastatutory duty onthe
NHS bodieswhich employ paediatricians and other doctors. It doesnot refer toindividual
professional s, but in practice the duty of the NHS body to respond hasto be discharged by
the staff it employsfor that purpose.

4.26 BoththeCourtsand central government haveimportant rolesand Lord Laming’sreport may
provokeradical changesinthisarea. The present positionisgoverned by Section 7 of the
Local Authority Socia ServiceAct 1970 which states:

“(1) Local Authorities shall, in the exercise of their social services
functions including the exercise of any discretion conferred by any
relevant enactment, act under the general guidance of the Secretary
of Sate.”

4.27 TheSecretary of State'sgeneral guidance currently includes:

. Working Together to Safeguard Children 1999

. Framework for the Assessment of Children in Need and their Families 2000

. Children Act Regulations and Guidance 1991 (10 volumes!)

. Safeguarding Children Involved in Prostitution 2000

. Safeguarding Childreninwhom IlInessis Fabricated or Induced 2002

. What To Do If You' re Worried A Child I's Being Abused 2003

. Keeping Children Safe. The government’s response to the Victoria Climbie In-
quiry Report

. | RT: Information Sharing to Improve Servicesfor Children (www.cypu.gov.uk)

Theprefaceto dl but thelast of these explainstheimpact of itsbeingissued under section 7.

There may be noimmediate penalty for breach but there must be agood reason to justify a
significant departure, especialy whenthingsgowrong.

23
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4.28 Scottish equivdentsare:

. Children (Scotland) Act 1995

. Scottish Office - Protecting Children. A Shared Responsibility: guidance on in-
teragency cooperation 1998

. Scottish Executive - Protecting Children. A Shared Responsibility: guidancefor
health professionals. 2000

4.29 Thosewho e ect to read these documents should be aware of amisleading and inaccurate
referencein Working Together, page 80 - quoting guidance by Butler- SossLJinre G(1996).
Dealing with sharing information the Department of Health stated: “ The Working Together
booklet doesnot haveany lega status...” Infact, the*booklet’ doeshavelegd statusassocia
servicesarerequired to carry out their functionsin accordance with theguidanceit contains,
andfailuretodosoislikely togiverisetolegd liabilities.?

4.30 Theremainder of thereferenceto Butler-Slossmay be helpful to doctorsfaced with arequest
forinformation:

“...but with the lessons of Cleveland CC v F in mind, the emphasis
upon cooper ation, joint investigation and full consultation at all stages
of any investigation are crucial to the success of the government
guidelines...The consequences of interagency cooper ationisthat there
has to be free exchange of information between social workers and
police officers together involved in the investigation...The informa-
tion obtained by social workers is however, confidential and covered
by the umbrella of public interest immunity...It can, however be dis-
closed to fellow members of the child protection team engaged in the
investigation of possible abuse to the child concerned.”

4.31 The Scottish Executive guidancefor health professionals (1999) states:

“ ...personal information about children and families given to profes-
sional agencies is confidential and should be disclosed only for the
pur poses of protecting children. Neverthel essthe need to ensure proper
protection for children requires that agencies share information
promptly and effectively when necessary.”

3In Fv Lambeth Borough Council (2001) the Council wasfound liableto compensate childrenin acaseinvolving
long term drift and neglect by the authority and, amongst other things, breaching their statutory duties, breach-
ing their duty to act under section 7 guidance and failure to engage other agencies under section 27 of the
ChildrenAct.
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4.32 InEngland & Wales, therole of doctorsisdefined intwo documents:

. What To Do If You' reWorried A Child I's Being Abused 2003
. Child Protection: Clarification of Arrangements Between the NHS and Other
Agencies 1995.

They refer to the essential need for al thoseworking in health to participatein interagency
support to SSDs. They describethe child’sinterests being paramount in the context of child
protection and to thewelfare of children being of thefirst importance because of their power-
lessnessto protect their own interests.

4.33 One requirement seemsto have been generally ignored because SSDs have not - aswe
believethey should - required it to take place under Section 27. It states:

“ Comprehensive service specification for services for children, of
which child protection is a key component, should be drawn up by
purchaserswith providers and other relevant agencies such as social
servicesand education.” (para2.25 Clarification of Arrangements)

4.34 Weadvisethat hedth commissonersshould be pressed to enforcethisrequirement and make
their expectationsof providersclear sothat thelatter should theninstruct their staff appropri-
ately to ensurethe expectations of theguidancearein place. Thisshouldincludereferenceto
para 3.27 of Working Together 1999:

“ Service specifications drawn up by (PCTs) as commissioners should
include clear service standardsfor safeguarding children and promot-
ing their welfare, consistent with local ACPC procedures.”

4.35 Theprovisonsdo not permit blanket exchange of information. A clear framework of profes-
sional standardsremains. For example, para2.18 notesthat doctorsneed tofeel confident
that an approach to statutory agencieswill not automatically trigger aninappropriate child
protectioninvestigation and that provision existsfor necessary professona dialoguetotake
placewith the proper gathering, eva uation and exchange of information, beforedecisonsare
made on further action.

4.36 Webdieveitwouldbehepful if doctorscould obtain easy, informal accesstoan experienced
social worker, skilledin child protection so that discussion could take placewithout aformal
referral. They should have smilar accessto the named doctor within their Trust. Thesechan-
nelsof communi cation should beexplicit.
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4.37 Thiswould allow doctorsgreater freedom to shareinformation, albeit with parental consent

unlessunreasonably withheld, whenthey areintheearly stagesof formulating adiagnosis of
child abuseincluding F1.

4.38 Thelaw isnot invariably crysta clear. Paediatricianshavetold usthat mixed messagesmay be

4.39

4.40

given, evenwithinthe samedocument. For example, parab.11 and 5.6 of Working Together Sate
that parenta permission should be sought beforediscussing the child with another agency, unless
doingsomay placethechildat risk of Sgnificant harm. Para2.27 of thesamedocument, however,
reflectsthefindingsof virtudly dl 36 enquiriesinto child desthsbetween MaiaColwdl andVictoria
Climbié namdy that research and experiencedictate that kegping chil dren seferequiresprofesson-
dsand othersto shareinformation at an earlier sage. Importantly the paragraph adds:

“ Often it isonly when information froma number of sources has been
shared and is then put together that it becomes clear that a chlid isat
risk of or is suffering significant harm.” (Para. 3.55)

Doctorsshould understand that aduty carried out inamanner that ensuresit cannot becarried
out effectively, isitsalf abreach of duty. Thus, if seeking permissiontodiscloseinformationis
likely to result in an ineffectiveenquiry - either because informationisnot shared or seeking
information aertsindividualswho might inhibit proper enquiries- thisitself may increasethe
risk of harm, so satisfying paras. 5.6 and 5.11

Thisconfusionismorethan theoretica. Lord Laming stated:

“ There was clear evidence that staff...felt inhibited from freely exchanging infor-
mation relating to children and families due to concerns about alleged legal re-
strictionson doing so.” (paral7.45 Climbiéenquiry)

. “ .. therewas confusion among professionals asto when they were allowed to share
information with each other without the consent of the child or of hisor her carers.”
(ibid. para7.28)

. “1 was repeatedly told that if a case fell short of a clear section 47 label...no
dialogue (Laming'semphasis) could take place between the protective agencies until
the child’scarer had been informed and their permission given.” (ibid. paral17.100)

. “ This approach to the use of sections 17 and 47 can only be described as danger-
ous. Itisat oddswith my understanding of the aspirations of the Children Act 1989.”
(ibid. paral7.103)

. “ The attempt to secure parental permission should not block the initial informa-

tion gathering and sharing exercise, which must also includetalking to the child as

appropriate.” (ibid. paral7.105)
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4.41 LordLaming recommended that the Department of Health must make clear, in casesthat fall
short of animmediately identifiablelabel, that the seeking or refusal of parental permission
must not restrict theinitia information gathering and sharing. Thisshould, if necessary, include
talkingtothechild.

4.42 Thesubsegquent Government green paper commitsit tolegidating to removebarriersto shar-
ing information andto giveal agenciesprimary statutory dutiesto safeguard and promotethe
wefareof childrenin carrying out their functionsand regulatory agencies. Inthe meantime,
doctorsarerequiredto reach their decisions oninformation sharing properly and be prepared
tojudtify them. Other legal principlesmust be considered in the context of interagency work,
yet we advise that the doctor must not make the mistake of trying to assembl e thewhol e of
the jigsaw before seeking helpfor thechild.

4.43 Common Law principlesa so gpply. These have been devel oped by judgesthrough caselaw
and apply until the Courtsalter the principlesor anAct of Parliament changesor clarifiesthem.
Broadly, common law statesthat information gathered in respect of apatient will not bedis-
closed unlessthereislawful consent, itisrequired by statute (for examplesections 27 and 47)
or the publicinterest in disclosure outweighsthat in non-disclosure.

4.44 Generally, at Common Law, consent should be obtained before disclosure of information -
from the parentsin the case of younger children, from the child wherethey are of sufficient
maturity and from both where practical. Where neither ispractica, for the reasonsdescribed
in paragraph 2.7, the doctor’s common law duty to respect the confidence of the parent
defersto the need to protect the child.

4.45 |f aFraser (Gillick) competent child refuses consent, aperson with parenta responsibility may
consent to treatment or investigationsin the child’sbest interests (except in Scotland). We
believethisprobably appliesto disclosureaswell.

4.46 Where parental responsibility isshared, the consent of one of thoseis sufficient but human
rights principlesmay require consideration of theinterestsof otherswith parental responsibil-
ity and even those without - for example an unmarried father.

4.47 Publicinterest disclosureincludesthat which hasthe effect of assisting in the prevention or
detection of serious crimeor necessary for the prevention of harm. Disclosurethat ensures
proper performance of theframework of statutory provision and guidelinesby the agency

charged with responsibility to protect children, isinthepublicinterest.

4.48 TheCrimeand Disorder Act 1998 s115 refersto disclosure of informationinrelationto the
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prevention and detection of crime, including issues pertaining to sex offenders, child safety
ordersand anti-social behaviour orders.

4.49 Wehavebeentold that some paediatricians, particularly thoseworking in community services,
areuncertain of their obligationsunder the Data Protection Act 1998. We agreethelegidation
and itsregulation and guidance are complex. The Data Protection Commissioner’sprinciples
quoted in Appendix 4 of Working Together 1999 and appendix E of Framework of Assess-
ment 2000, are:

. Persona information should be obtained and processed fairly and lawfully

. It should only bedisclosed fairly and lawfully

. It may bedisclosedif thereisan overriding publicinterest or justification

. It must be accurate, rel evant, held no longer than necessary and kept securely

. Specific exemptionsto non-disclosureincludethe prevention, detection of crimeor dis-
order, apprehension or prosecution of offendersor where these objectiveswould be
prejudiced.

In Scotland, children aged 12 and over are presumed to have sufficient maturity to exercise

their rightsunder the Data Protection Act 1998. Children under 12 cando soif they havea

genera understanding of what thoserightsare.

4.50 IntheClimbiéreport, Lord Laming referred to confusion regarding thisAct. Hefound that:

“Throughout this enquiry it was said repeatedly that when there is
professional concern about the welfare of a child, the free exchange of
information is inhibited by the Data Protection Act 1998, the Human
Rights Act 1998 and common law rules on confidentiality. The evi-
dence put to the enquiry was that unless a child is deemed to be in
need of protection, information cannot be shared between agencies
without staff running the risk that their actions are unlawful. This ei-
ther detersinformation sharing or artificially elevates concern about
the need for protection - each of which is not compatible with serving
well the needs of children and families.” (paral7.115)

4.51 TheCommissionfor Health Improvement (CHI) audit of NHS Trusts, published in October
2003, stetes:

‘There is often confusion about what information can be shared be-
tween agencies, and about compliance with human rights legislation,
data protection regulations and Caldicott guardians on patient confi-
dentiality. Social services mention that some GPsare unwilling to share
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information about adult family members.’

4.52 TheHuman RightsAct 1998 doesnot prevent the disclosureof information. Article8 givesa
right to respect for privatelife, but thisisnot an absol ute right and may be breached if the

person:
. actsinaccordancewiththelaw
. ispursuing alegitimateam

. hassufficient and relevant reasons
. actsproportionately
Timely and accurate recording of how decisonswere madearecrucial.

4.53 Wehaveconsdered theimplicationsof clinical negligencelitigation. Doctorsoweaduty of
caretother patients. Those such aspaediatriciansand child psychiatrists, dealing with fami-
lies, may be uncertain how far thisduty extends. The Court of Apped clarified thesituationin
July 2003 (JD v East Berkshire Community Health NHS Trust and Others 2003.EWCA Civ
1151). Itisnow clear that in Englishlaw, wherethediagnosisof NAI, sexud abuseor FlI may
bein contempl ation, thelaw acceptsthat the doctor owesaduty of caretothechild. Sincethe
interests of the child and the carer will be* polesapart”, it would be unreasonableto imposea
duty of caretotheparent aswell.

4.54 Failureto act reasonably to protect achild fromharmwill beabreach of duty which may give
risetoliability. Asaways, theapproach of acompetent body of professional opinionwill be
relevant but the approach must also belogical (Bolitho v City & Hackney HA 1997). A
claimant would haveto show that abreach of duty had caused the damage and thismay give
riseto nove and difficult questionsof law. Generdly peopleare not responsiblefor the conse-
guences of unlawful acts committed by others. Where someone actsin such afashion the
principal defendant will bethe parent. However, wherethe parent isimpecuniousit may be
possiblethat the paediatrician or their employer will haveto compensatethe child.

4.55 Doctorsareresponsiblefor their actionsin other ways. Failingtointervenewhen confronted
with evidence of abusemay be regarded as serious professiona misconduct by the GMC, or
asproviding groundsfor disciplinary action by the doctor’semployer. Theframework of
datutory provisionsand guidance, detailedin thischapter, will berdevant injudging thedoctor’s
actions.

4.56 Of course, an allegation may appear ill-founded only in retrospect, and that provided the
suspicionsareinitialy reasonable, the possibility of actionable (retrospectively viewed) ill-
founded interventions, should not beabar tointervention. In practice, thisisoneof themain
obstaclesto intervention by doctors—‘what if | gotit wrong?
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4.57 InScotland, themain guidance appearsin
. Protecting Children - A Shared Responsibility-Guidance on | nter-Agency
Cooperation (1998) http://www.scotland.gov.uk/library/documents-w3/pch-
00.htmandin
. Protecting Children - A Shared Responsibility - Guidance for Health Pro-
fessionalsin Scotland (1999) http://mwww.scotland.gov.uk/library2/doc11/pcs-

00.asp
Both documents place great emphasis on the need to shareinformation in order to protect
children.

4.58 Thedgtatutory framework for the provision of childcareinNorthern Ireland isthe Children
(Northernlreland) Order 1995 (HM SO, DHSS).

Article 18 statesthat it shall bethe general duty of every authority to safeguard and promote
thewelfareof childrenwithinitsareawho arein need.

Article17 defines“inneed”.

Article 66 setsout the duty of Health and Social Service Boardsand Truststo investigate
wheresgnificant harmissuspected.

Theroleof areachild protection committeesislaid downin the guidance document Cooper at-
ing to Safeguard Children (DHSSPS 2003).
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/ KEY MESSAGES \

Familiarise yourself with Sections 17, 27 and 47 of the Children Act (or 93
and 53 of the Children(Scotland) Act

The key test for reporting a case to the social service department (E&W)
under S47 is a reasonable belief that there is a real risk of ‘significant
harm’

The key test for reporting a case to the Reporter to the Children’s Panel in
Scotland is a perceived need for compulsory measures of supervision.

The requirement to show significant harm only applies in Scotland when
considering a Child Protection Order, a Child Assessment Order or an
Exclusion Order. It is not a prerequisite for instigating protection proce-
dures.

A child in need who is not receiving services may be at risk of significant
harm (E&W) (Section 17)

PCTs, NHSTs and HAs, and therefore their employees, have a statutory
duty to assist social services making enquiries under the Children Acts.

You should normally seek permission to disclose information unless you
can reasonably conclude this would hinder enquiries or place the child at
greater risk.

- J

31



Responsibilities of Doctors in Child Protection Cases with regard to Confidentiality - February 2004

5:

5.1

5.2

5.3

5.4

5.5

5.6

The role of psychiatrists

Threebasic principlesareavailableto guide psychiatrists:

. When children areinvolved, the need to be aware constantly of the actuality, possibility
or risk of abuse or neglect

. Assessing risk and intervening to protect children requires amultidisciplinary and
multiagency approach

. Theduty to patients, including that of confidentiality, may be overidden by theduty to
protect children

Child abuse and neglect isrelevant to most psychiatric practice. Whileaparent’smental ill-
ness, substance abuse or other incapacity may haveanegativeimpact onther children, thiswill
not necessarily reach athreshold of significant harm. But unlessthispossibility isborneinmind
it may not be recognised. However, it may reach the section 17 threshold for ‘achildinneed.’

Child abuse and neglect often leadsto aconflict of interests between children and parents
especialy when thelatter deny the child'sallegationsor gppear unableto carefor their children
safely or adequately. Thisconflict may be mirrored in interactions between professionalsin
different specidties, who seether primary responsibility aspromoting theinterestsand needs
of particular family members. Interprofessiona cooperationis, therefore, essential.

|dentifying and ng childrenat risk isdifficult, particularly if those caring for the parents

wishtominimisethelatter’ sstressful experiencesand increasethe self-esteem of individuals
concerned. Parents and some professiona smay see collaborationwith SSDsasathreat to the
thergpeuticdliance.

Psychiatristsprimarily respons blefor adultshaveavitd rolein consdering whether aparent’s
mental ilinesssgnificantly adversely affectsachildintheir care. Some situationsare self-evi-
dent, for examplewheretheparent or carer expressesideasof harmingthechild or istooill and
preoccupiedto attend to their child’sbasic needs. Many situationsarelessclear, among them
thepossibility of parental substance misuse. Each situation demandsan individualised assess-
ment. Itisawaysnecessary tofind out whoisinvolved in the child'scareand whether such
arrangementsare satisfactory.

Occasionally patientsrevea they have perpetrated or are perpetrating abuse. Even wherethe
psychiatrist believestherisk to beinthepast or low, it isdangerousnot to refer the caseto the
local SSD under the provisonsof the ChildrenAct, paying due attention to consent, confiden-
tiality and the publicinterest asdetailed inthe previous chapter.
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5.7 Elderly patientsmay present risksto grandchildren - for examplerisksof sexualy inappropri-
atelanguage or behaviour in dementiaor behavioursresulting from delusional ideas about
children (or aparticular child).

5.8 Wehavebeen asked how apaediatrician should respond if suspiciousof parental mental il
health. We advisethat if you are concerned that the mental health of aparent or grandparent
(including substance misuse) might affect achildinthefamily, you can suggest to the adult
concerned that they seek referral to psychiatric servicesthrough their GP. The paediatrician
shouldinform the GPinwriting, with theadult’ sknowledge, ensuring that their commentsare
fair, accurate and not speculative. You must make sureto writeto the correct GPasadult and
child may not be registered with the sameindividual or practice. Itisasoopentoyouto
inform social services (with parental knowledge) that you are concerned that achildis‘in
need.’

5.9 If apaediatrician or other doctor knowsthat aparent isunder psychiatric careand heor she
haschild protection concernsor concernsabout the effect of parental mental ill health onthe
child, they should seek parental permissiontowritetothe GPor psychiatrist for information
and to communicatetheir concerns. Whereaparent refuses permission, thepaediatricianis
advisedto consder carefully whether there are reasonable groundsfor suspecting apossibility
of significant harm. If so, taking into account, the caveats mentioned inthelast chapter, heor
shehasaduty toinformtheloca SSD, suggesting they will need to obtaininformationfromthe
GPor psychiatrist concerned.

5.10 Similarly itisopentoapaediatrician to communicatewith (anadult) psychiatrist whom heor
sheknowsto betreating thefamily. Again parenta and, whereappropriate, thechild’'sconsent
should be obtained. Whereit isrefused, the arguments debated in the last chapter should
determinethe doctor’ saction, remembering that hisprime duty isthewelfare of thechild.
Therefore you should request the SSD to take gppropriate investigative action.

5.11 Theremay becircumstanceswhere attempting to obtain consent might increasetherisk tothe
child, for examplein Fll. Wherethe doctor can reasonably predict therisk to the child of
seeking consent issignificant and greater than therisk of obtaining it, then he or she may
dispensewith consent. Full documentation of the evidence on which thejudgement isbased
isessential.

5.12 Itisdwaysimportant toinformthetreating psychiatrist asto whether or not parent and child
have consented to therel ease of information.
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KEY MESSAGES

Psychiatrists primarily responsible for adults should always consider
whether a parent’s mental iliness significantly adversely affects a child’s
health or development.

All health care professionals have a duty to report to social service
departments when they have reasonable grounds for believing a child is at
risk of significant harm

Patients should normally be asked for permission to share information about
vulnerable children with colleagues.

Where parents refuse permission, doctors must consider whether their
responsibilities to the child and their duties with regard to the public interest
should supervene.

All decisions, and the reasoning behind them, should be thoroughly
documented

J
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6.1

6.2

6.3

6.4

6.5

6.6

Children/young people presenting to sexual
health services

Thissection dea swith children accessing sexua health servicesto obtain advice, screening,
trestment and i nterventionsto prevent acquisition of sexudly transmitted diseases(ST1s), and/
or contraception. The principlesof child protectionareasintherest of thisreport but thereare
specia condderationsfor thisgroup which make sharing information more of aproblem

Increasing numbersof young people under 18 (children, asdefined by the ChildrenActs) are
sexually active, with the proportion of young peoplewho report heterosexual intercourse
beforethe age of 16 yearsrising inthe 1990s compared with the previous decade.

Sexual intercourse may bevoluntary or asaresult of sexual abuse or sexual exploitation.
Thesemay co-exist. Theage of consent for heterosexua and homosexual sexis16 yearsin
England, and Walesand 17 yearsin Northern Ireland. However sexual exploitation, such as
involvement in progtitution, remainsachild protectionissueuntil theyoung person reaches 18.

In Scotland, the age of consent for aheterosexual relationshipis12for agirl and 14 for a
boy. However, girlsare protected by Section 5 of the Crimind Law (Consolidation)(Scotland)
Act 1995, which makesit acrimind offencefor apersonto have sexud intercoursewithagirl
under 16. If thegirl isunder 13 themaximum pendty islifeimprisonment. Between 13and 16
itis2 yearsimprisonment. Thereisno statutory protection for boysunder 16, which means
that they may engageinlawful reationshipsfrom age 14 if they are consenting. In Scotland the
age of consent for ahomosexua relationshipis 16.

Childreninvolvedin sexua activity requireinput from hedth servicesfor:

. screening, treatment and prevention advicefor sexually transmitted infections
. emergency and on ongoing contraception and advice

. accessto termination or antenatal services

. psychosexud/emationd/relaionship advice

They usualy attend contraception and genitourinary (GUM) serviceswithout their parentsor
carers, who may be unawarethat they areutilising servicesor are sexually active. Thereare
difficultiesin providing hedlth servicesto young peopleasthey areentitled to the same degree
of confidentiality asadultsand can consent to examination and treatment if Fraser (Gillick)
competent. However according to thelaw sexud activity withagirl or young woman may be
defined asunlawful either dueto their age, the age of their partner or if they areinvolvedin
progtitution. Theimplicationsof the Sexua OffencesReform Bill on sexua activity between
consenting young peopleisnot clear and will need to be assessed oncethe bill becomes|aw.
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6.7

6.8

6.9

6.10

6.11

6.12

Sexual activity isparticularly anissuefor the under 13sin that they can bejudged Fraser
competent to consent to examination and treatment but are regarded asincapable of consent-
ing to sexual activity (in England & Wales), so careful consideration needsto be given for
referrd to child protection servicesor thepolice.

The care of children and young peopleisguided by the standardslaid down in statute for
sexually transmitted disease (STD) services, the Children Acts, the European Convention on
Human Rightsand theHuman RightsAct. Thiswill befurther affected by the Sexua Offences
Reform Bill (E& W), which definesany penetrative sexua activity under theageof 13yearsas
rape and any sexual activity between an adult aged 18 or over with achild under 16 asan
offence, with amaximum sentence of 14 yearsimprisonment. Thebill, aspublished, contains
thefollowing:

“ aperson actsfor the protection of a child if he acts for the purpose
of a) protecting the child from sexually transmitted infection, b) pro-
tecting the physical safety of a child, or ¢)preventing a child from be-
coming pregnant, and not for the purpose of causing or encouraging
the activity constituting the offence within subsection (1)(b) or the
child’'sparticipationinit.”

That such young peopleare sexudly activeisundesirablefrom their devel opmentd perspective
and presents special problemsto sexual health care providers. Thesevary from caseto case
and must bededlt withon anindividua basis. Thiscan result in conflict between professiond
codesof confidentiality, the expectationsof the client / young person, ayoung person’sneeds
for sexud hedth servicesand child protection guidance.

Nationa guidelineshave been produced on the management of suspected sexudlly transmitted
diseasesin children and young peoplewhich discussthisin more detail and makerecommen-
dationsfor thoseworkingin GUM/Sexual Health services.

Doctorsproviding these services cannot and should not ignorethe child protection issuesfor
theseyoung people. However they must aso consider the needsand rights of theyoung person
for confidentia and appropriate medical care. If aserviceisnot seento be confidential then
thereisarisk that either it will not be accessed or that those attending will not be honest about
their age and sexual activity or disclose abuse or exploitation. This can have serious health
implicationsand mean that abuse/expl oitation might go unrecognised and the opportunity for
supporting the young person and intervening to stop the abuse/expl oitation would belost.

Currently many contraceptive services provideaconfidentia ity statement that specifiesthat if
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abuseisdisclosed it will be reported. The effect of such statements on ayoung person’s
willingnessto discloseimportant information about sexua abuse/exploitation and about their
partner for contact tracing purposesisunknown. The GUM guiddinesrecommend the use of
risk assessment proformato ensure addressing risk of abuseand that senior Saff areinvolved,
multi disciplinary teamwork in careand decision- making, and closelinkswith paediatricians
responsiblefor child protection aswell asthe ACPC.

6.13 Doctorsand nursesworking in sexua hedth servicesneed to beableto discussclientswithout
initial disclosureof names. Thedistinction between the need for advice/ discussion and refer-
ra isanimportant one. If referral isnecessary the child’s consent should be obtained, and if
refused it may be possibleto work with the young person over aperiod of timein order to
obtain consent, unlessthereisevidence of immediate danger or risk to another child. If disclo-
sureisrefused they should be made aware of thereferra except in exceptional circumstances.
Itisessential that every caseisdedlt with on anindividual basisand that close collaboration
between servicesexists.

6.14 Although parents/guardians of children being referred to child protection services via
paediatriciansare usually made aware of thereferra, thisisnot standard practicein sexual
hedlth servicesif theyoung person has presented without their carer.

6.15 Because of the conflict between the medical/confidentiaity needs of the young personand
child protectionissues, doctorsareincreasingly concerned. Theadditiona clauseinthe Sexud
OffencesBill, if accepted, should help. Thereisareal danger that unlessdoctorsarealowed
toprovideaconfidential serviceto young peoplethen sexua health care may bejeopardised
for thosemost in need.

6.16 STIsmay bediagnosedinyoung children presenting with symptomsor sgnsto GUM, paedi-
aricor primary careservices. Information about young children diagnosed with genital gonor-
rhoeaor chlamydiamust be shared with child protection services, irrespective of parents
wishes. A chain of evidence proformadevel oped by the Roya College of Pathol ogistsWork-
ing Group should be used when samples aretaken and processed.

6.17 The RCPCH and the Association of Police Surgeonsissued guidance, in April 2002, on
paediatric forensic examinationsin relation to possible child sexual abuse (currently under
review). Amongst other issues, it dealt with colposcopy and photodocumentation, stating:

“ Photodocumentation must only be obtained with the specific informed

consent of the child and/or person who holds parental responsibility
for the child.
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All still photographs and videos will be coded (identifiable only to the
doctorsconcerned) and retained aspart of the doctor’smedical records.

I n obtai ning consent the examinee should be advised that the still pho-
tographs or videos are diagnostic tools and,consequently, they might
be shown to other medical expertsinstructed by solicitorsacting for a
defendant.

If thechild or parent refuses photodocumentation this must be respected
and recorded in the notes.”

/ KEY MESSAGES

Doctors providing sexual health services must balance child protec-
tion issues against the young person’s right of confidentiality and need
for a sexual health service. A service perceived as not confidential
may not be used or the young person concerned will not disclose
abuse or exploitation.

The GUM guidelines recommend using risk assessment proforma
to identify abuse and ensure there is follow-up when immediate dis-
closure is not made. (ref 21)

Children’s need for protection does not diminish the importance of
gaining their agreement to sharing information when practicable and
time should be allowed to do so where the risk is not immediate.

Abuse should always be considered in those under 16 who are sexu-
ally active but anyone under 18 may be subject to protection proce-
dures if they are being exploited. Very careful consideration must be
given to those under 13 who are sexually active. Sharing information
without parental consent may be necessary - particularly as the young
people usually self-refer to sexual health services.

Young persons’ refusal for photodocumentation should be respected
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7.1

7.2

7.3

Research issues

Thoseresearching into child protection should beaware of thefollowing publications.

. Royal Collegeof Paediatrics& Child Hedlth: EthicsAdvisory Committee. Guidelines
for the ethical conduct of medical researchinvolving children. Arch DisChild 2000;
82:177-182

. General Medica Council: Research: Theroleand respons bilitiesof doctors. London:
GMC 1998

. Generd Medica Council: Confidentiality: Protecting and providing information. Lon-
don: GMC 2000

. TheCddicott Committee: Report onthereview of patient-identifiableinformation. Leeds:
NHS Executive 1997.

. Health and Socia CareAct 2001

. National Health Service, England and Wales, Patient InformationAdvisory Group
(Establishment) Regulations 2001. Made 6th August 2001, laid before Parliament 7th
August 2001 cameinto force 31st August 2001

. Guidance Notes, Section 60 of the Health and Social CareAct 2001. These can be
found on the Department of Health Website (www.doh.gov.uk ). ThisGuidanceisin-
tendedfor:

1.  Thosewishingtoobtainidentifiablepatientinformation;

2. Datacontrollerswho areasked to supply identifiable patient information;

3. Research Ethics Committeeswho are asked to advise on the ethical disclosure
and useof identifiable patient information.

Evidence-based practiceisvitd for improving clinica care. Recognising this, RCPCH guide-

linesstressthat researchinvolving childrenis‘important for the benefit of al children and
should be supported, encouraged and conducted in an ethical manner.” Clearly thisincludes
researchinto child protection, given the small evidence base and the high risksto children.
Whilethey confirm that informed consentisnormally regarded asessentia, so should always
be sought, thedifficultiesthat might ari sewhere achild hasbeen abused and parentsdeclineto
cooperate are not addressed.

The GMC document, para. 5 notesthat participants consent must be obtained, savein ex-
ceptional circumstanceswhere specific gpproval not to obtain consent must have been given
by aresearch ethicscommittee (REC). Para. 6 impliesthat the sameistrue of records-based
research.
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7.4 Paragraph 30 states:

“Where dataisneeded for research, epidemiology or public health sur-
veillance you should:

Seek consent to the disclosure of any information wherever that is
practicable

Anonymise data where unidentifiable data will serve the purpose

Keep disclosure to the absol ute minimum

Keep up to date with, and abide by, the requirements of statute and
common law, including the Data Protection Act 1998 and orders made
under the Health and Social Care Act 2001 (in England and Wales).”

7.5 Section 60 of theHealth and Social CareAct 2001 (England and Wales)

Section 60 of theHealth and Socia CareAct 2001 enablesthe Secretary of State to support
and regulatethe use of confidentia patient information intheinterest of patientsor thewider
public good. Parliament agreed to the creation of thispower to ensurethat patient identifiable
information currently needed to support essentid NHS activity can be used, without the con-
sent that should normally be obtained, wherethereisno reasonably practicablealternative.

Regulationsmade under Section 60 can provideabasisinlaw for patient identifiableinforma:
tion to be disclosed to specified bodies, (e.g. cancer registries), for specific purposes. This
typeof ‘ specific support’ isrequiredif theintended purposesfor obtainingtheinformation are
controversia or complex and need detail ed description withintheregulations. Theapprova of
Parliament, advised by theindependent statutory Petient Information Advisory Group (PIAG),
isrequired before such regul ationsmay be brought into force.

Parliament has al so agreed to the establishment of ‘ class support’ that will providealawful
bad sfor usng and disclogng patient i dentifiableinformation to support rd atively uncontroversd
processing, for limited and defined purposes, without the need for dedi cated Parliamentary
consderation. Theapproval of the Secretary of State, advised wheregppropriateby PIAG is
requiredinthesecircumstances.

The Patient Information Advisory Group thereforeformsthebasisfor performing researchin
child protectionwhere consent isimpractical. Theseclearly include epidemiologica studies.
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Secretariat: PIAG Room IN 35G, Quarry House, Quarry Hill, LS2 7UE.
Telephone 0113 254 6019

7.6 GuidanceOn ApplicationstothePatient I nfor mation Advisory Group

Each application will be subject to thefollowing cons derations, which build upon the prin-
ciplesestablished by the Caldicott Committee.

1. Applicant’sDetails

I nthissection you must provide:

()  Thenameof theorganisation/individua that isapplying for accessto pa-
tient identifiableinformation.

@)  Thenameof the NHS organisation whichisacting as sponsor for the ap-
plication. Inmost circumstancesthisorgani sationwill havecommissioned
thework covered by the application. Theapplication must includeasepa-
rate written recommendation from the Cal dicott Guardian of the sponsor-
ing organisation confirming that they have approved thework describedin
theapplication.

(i)  Addressfor formal correspondence.

(iv) Nameand telephone contact details of the Information Custodian. This
person will beresponsiblefor ensuring that dataisheld securely and pro-
cessed in accordancewith the provisionsof the Data Protection Act 1998.

2. BasicPurpose
Inthissectionyou must:

(v) Describethe purpose of the work for which you are seeking accessto
patient identifiableinformation. Sufficient detail must be providedtoen-
ablethereader to understand the proposal and to ascertain whether or not
the purpose(s) can be covered by section 60. The description should also

be comprehensive, with al purposesdetailed.

(i) Describe how thiswork will benefit patients or the wider public. The
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(vii)

(viii)

(ix)

sponsor’sletter may support this.

List thedataitemsyou wishto collect in respect of each patient (eg Name,
Postcode, NHS Number, Date of Birth, etc) and briefly explain why each
of these itemsisrequired. The reasonswhy anonymised or coded data
cannot satisfy the purpose(s) should be explained here.

Thetype of support required should be detailed. If the requirement for
patient identifiableinformation can be covered by classsupport, thetype of
classsupport that isrequired should be outlined.

For research activity, the applicant must provide copies of theresearch
protocol and L/MREC approval |etter.

The Data Protection Act containslittle applying to child protection research. Section 3.5.2
includesexceptionswhere confidentiaity can bewaived, including:

“Public health and epidemiol ogical investigation, research or survey
wor k which may require linking episodes of care. The ability to estab-
lish such links is dependent on the existence in the dataset of some
identifying features, usually related to individualsin a population.”

“ Collection of statistical information where, although the output is
aggregated, information is collected and possibly held in patient-iden-
tifiable form either to provide the flexibility of analysis or to enable

linkage between different events occurring to the same person.”

7.8 Many commonly conducted research projectsare problematic. For example, small case se-
ries, where patientsare potentialy identifiable but it may beimpractical to gain parental con-
sent. Authors may find themsel ves dependent on whether journal editorsare prepared to ac-
cept such studieswithout explicit consent - especialy where photographsare used.

7.9 Consent may aso beimpractical with population based incidence studies, cohort studies of
outcome or diagnostic case-control studies. In general, researchersmay havetorely ona
‘publicinterest’ argument satisfying their REC, whiletaking their chanceonbeing abletojudtify
ther actionsto any complainant.

7.10 Researchersinthe UK must know about the REC review process and should know how to
contact COREC and be aware of GovernanceArrangementsfor RECs(GAfREC), available
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at www.corec.org.uk. In such adifficult research areaas child abuse and protection these
bodies can beimportant advisersand allies.

7.11 If you need rapid access to the Court for advice, auseful guide can befoundin Clin Med
2003;3:587.

7.12 For those wishing to use photodocumentation, thereisan escal ator for obtaining consent. It
should be obtained fromthe child if aphotographisto be placedin casenotes. A higher level
of specific consentisrequired if imagesareto beused for teaching and particular caremust be
takento explaintheimplicationsif animageisto be submitted for publication. Remember that
Powerpoint lecturesmay beeasily transmitted and copied.

4 N

KEY MESSAGES

Whenever possible informed consent should be obtained to in-
clude patients in a research project

Where this is impracticable, such as with certain epidemiologi-
cal studies, advice should be sought from the research ethics
committee giving due weight to ‘public interest grounds’ and from
the Patient Information Advisory Group.

Courts will take into account the views of a REC but will not nec-
essarily concur

Having data anonymised independently may help but the GMC
advise consent is needed to supply notes to the anonymiser

The GMC recognises the dilemmas and is reviewing its guid-
ance
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Appendix

RCPCHWORKING PARTY ON THE RESPONSIBILITIESOF PAEDIATRICIANSIN CHILD
PROTECTION CASESWITH RESPECT TO CONFIDENTIALITY
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Dr Harvey Marcovitch (Chair) RCPCH

MrWesCuell ADSS

Dr MustafaK apasi BMA
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Professor Margaret Lynch RCPCH (Chair, Advocacy Committee)

Dr Jean Price RCPCH (Chair, Child Protection Committee)
Professor Jo Sibert RCPCH (Wdes)

Mr BertieLeigh Salicitor

Mr David Spicer Barrigter

Dr DanyaGlaser RCPsych

MrsCarole Myer Lay representative

Dr HdenHammond RCPCH (Scotland)

DrHedenKing Faculty of Family Planning & ProductiveHealth Care
Dr AngdaRobinson Medica Society for the Study of Venerea Diseases(MSSVD)
Dr Karen Rogstad Consultant Physician, GU Medicine

Adminigrator  MrsMaureen Robinson
Wearegrateful for the assistance of Dr Gerard Panting, communicationsand policy director of the

Medical Protection Society, and of Deborah Baillie, consultant in health and socia work law, who
advised on Scottish law.
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